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Vernor v. Autodesk: Power to the . . . Producers?†
WKHRU\PI
Elizabeth Hayes*
Vernor v. Autodesk, a recent case from the Ninth Circuit, threatens the very core of the 
ÀUVWVDOHGRFWULQHVernorUDGLFDOO\DOWHUVWKHWHVWIRUGHWHUPLQLQJZKHWKHUDWUDQVIHURID
SK\VLFDOFRS\RIFRS\ULJKWHGPDWHULDOLVDVDOHRUDOLFHQVHIRUWKHSXUSRVHVRIWKHÀUVWVDOH
GRFWULQH17KHQHZWHVWPDNHVDWUDQVIHUPXFKPRUHOLNHO\WREHDOLFHQVHWKDQDVDOHSRV-
VLEO\H[WHQGLQJFRS\ULJKWSURWHFWLRQEH\RQGZKDWLVFDOOHGIRULQWKH&RS\ULJKW$FWDQGH[-
WHQGLQJWKHXVHRIOLFHQVLQJLQPRUHPHGLDWKDQMXVWFRPSXWHUVRIWZDUH0DQ\UHVDOHLQGXV-
WULHVIDFHWKHSHULORIZLGHVSUHDGOLFHQVHXVH1RLQGXVWU\RWKHUWKDQWKHVRIWZDUHLQGXVWU\
KRZHYHULVLQPRUHSHULOWKDQWKHFRQVROHYLGHRJDPHLQGXVWU\
&RQVROHYLGHRJDPHVDUHDWDXQLTXHSRLQWDWWKHLQWHUVHFWLRQEHWZHHQOLFHQVLQJDQGVDOHV
7RGDWHYLGHRJDPHVFRS\ULJKWHGDQGUHOHDVHGIRUFRQVROHVVXFKDVWKH;ER[3OD\VWD-
WLRQDQG1LQWHQGR:LLFDQEHSXUFKDVHGSOD\HGDQGWKHQVROGEDFNE\WKHSXUFKDVHUWR
WUDGHLQUHWDLOHUVVXFKDV*DPH6WRS2*DPH6WRSWKHQUHVHOOVWKHVHJDPHVWRQHZSXUFKDVHUV
DWDGLVFRXQW7KLVLVVLPLODUWRWKHSURFHVVRIVHOOLQJERRNVUHFRUGVDQG'9'V6RIWZDUH
KRZHYHULVWUHDWHGGLIIHUHQWO\6LQFHPRVWVRIWZDUHLVOLFHQVHGWRWKHSXUFKDVHUDQGQRW
VROGWKHVRIWZDUHSURGXFHUVFDQDQGGRSXWVLJQLÀFDQWUHVWULFWLRQVRQWKHXVHDQGWUDQVIHURI
WKHVRIWZDUH40RVWQRWDEO\WKHOLFHQVHVSURKLELWDQ\VXEVHTXHQWVDOHRIWKHVRIWZDUH
7KHLQWHUVHFWLRQRIYLGHRJDPHVDQGFRPSXWHUVRIWZDUHOLHVZKHUHWKHWZRLQGXVWULHV
PHHWWKDWLVZKHUHDYLGHRJDPHLVFRS\ULJKWHGDQGUHOHDVHGRQPXOWLSOHSODWIRUPVLQ-
†  This title is a parody of GameStop’s, a nationwide retailer of new and used videogames, slogan: “Power to 
the Players.”
*  Elizabeth Hayes is a third-year law student at Texas Wesleyan School of Law in Fort Worth, Texas. She will 
JUDGXDWHLQ0D\ZLWKDFHUWL¿FDWHLQ,QWHOOHFWXDO3URSHUW\/DZ6KHLVDPHPEHURIWKH0DKRQ,QQRI
&RXUWLQ)RUW:RUWKDERDUGPHPEHURIWKH,QWHOOHFWXDO3URSHUW\/DZ$VVRFLDWLRQDQGDPHPEHURIWKH$O-
WHUQDWLYH'LVSXWH5HVROXWLRQWHDP$GGLWLRQDOO\VKHKDVLQWHUQHGZLWK7H[DV$	08QLYHUVLW\DQG6RXWKZHVW
$LUOLQHV¶VJHQHUDOFRXQVHO6KHLVFXUUHQWO\HPSOR\HGDWWKH/DZ2I¿FHVRI(DUO$+DUJUDYH
9HUQRUY$XWRGHVN,QF)GWK&LUcert. denied/(GG86
2.  Used Video Games & Pre-Owned Consoles and Accessories, GAMESTOP, http://www.gamestop.com/pr-
HRZQHGODVWYLVLWHG$SU
Sell to Us, HALF PRICE BOOKSKWWSZZZKSEFRPVHOOWRXVODVWYLVLWHG$SU
4.  See, e.g., End User License Agreement, ADOBEKWWSZZZDGREHFRPSURGXFWVHXODVÀDVKSOD\HUBBB
HXODKWPOODVWYLVLWHG$SULicense Terms, MICROSOFTKWWSZZZPLFURVRIWFRP$ERXW/HJDO(1
86,QWHOOHFWXDO3URSHUW\8VH7HUPV'HIDXOWDVS[DOORZLQJ0LFURVRIWVRIWZDUHSXUFKDVHUVWRGRZQORDGDFRS\
RIDQ\RI0LFURVRIW¶V(QG8VHU/LFHQVH$JUHHPHQWV
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FOXGLQJERWKIRUFRQVROHVDQGFRPSXWHUV´3&Vµ7HUPVRIJDPHOLFHQVHVYDU\GHSHQGLQJ
XSRQWKHPHGLDSODWIRUPIRUZKLFKWKHJDPHZDVSXUFKDVHG53UHVXPDEO\WKLVLVEHFDXVH
WKHJDPHSURGXFHUVOLNHPDQ\FRS\ULJKWRZQHUVZDQWFRQWURORYHUWKHSK\VLFDOFRSLHVRI
WKHLUJDPHVDQGFDQGRMXVWWKDWYLDOLFHQVHVIRUWKHVRIWZDUH%\DWWDFKLQJVSHFLDOFRGHVWR
WKHFRQVROHJDPHVWKDWFDQRQO\EHXVHGE\WKHSXUFKDVHUVRIWKHQHZJDPHWKHSURGXFHUV
DUHDOUHDG\DWWHPSWLQJWROLPLWXVHGJDPHVDOHV7KHQHZVernorWHVWRSHQVWKHGRRUWRDQ
H[SDQVLRQRIWKHXVHRIOLFHQVHV7KHDSSOLFDWLRQRIOLFHQVHVWRFRQVROHYLGHRJDPHVVHHPV
DORJLFDODQGPRVWHPLQHQWMXPS
The First Sale Doctrine
7KHVHOLFHQVHVFRQIURQWPDQ\OHJDOLVVXHV2QHLVLQWKHUHDOPRIFRQWUDFWODZ7KLV
GLVFXVVLRQLVDQLPSRUWDQWRQHEXWRQHQRWPHDQWIRUWKLVSDSHU$QRWKHULVWKHÀUVWVDOH
GRFWULQH$VGLVFXVVHGLQJUHDWHUGHWDLOEHORZWKHÀUVWVDOHGRFWULQHLVDOLPLWDWLRQRQWKH
ULJKWVRIFRS\ULJKWKROGHUV,WLVPHDQWWRFXUEWKHOLPLWHGPRQRSRO\WKDWLVJUDQWHGWRWKH
FRS\ULJKWKROGHUE\SXWWLQJVRPHULJKWVEDFNLQWRWKHKDQGVRIWKHFRQVXPHU$ZLGHVSUHDG
XVHRIOLFHQVHVFRXOGYLUWXDOO\HOLPLQDWHWKLVGRFWULQH
7KHÀUVWVDOHGRFWULQHRIFRS\ULJKWVLVDOLPLWDWLRQRQWKHFRS\ULJKWRZQHU·VH[FOXVLYH
ULJKWV8QGHUWKHÀUVWVDOHGRFWULQHDFRS\ULJKWRZQHUFDQQRWFRQWURODSK\VLFDOFRS\RID
FRS\ULJKWHGZRUNDIWHULWKDVEHHQVROGIRUWKHÀUVWWLPH7KHGRFWULQHZDVÀUVWFRQVLGHUHG
LQWKH6XSUHPH&RXUWFDVHBobbs-Merrill Co. v. Straus7,QBobbs-MerrillWKHFRS\ULJKW
RZQHURIWKHERRN´7KH&DVWDZD\µVRXJKWWRHQIRUFHDQRWLFHRQWKHERRNWKDWGLVDOORZHG
WKHUHWDLOVDOHRIWKHERRNIRUOHVVWKDQDFRS\DJDLQVWDUHWDLOVWRUHVHOOLQJWKHPIRU
7KH&RXUWIRXQGWKDWWKHH[FOXVLYHULJKWVXQGHUFRS\ULJKWSURWHFWLRQDUHVHSDUDWHIURPWKH
H[FOXVLYHULJKWVIRXQGLQDSDWHQW7KHFRXUWKHOGWKDWRQFHWKHFRS\ULJKWRZQHUKDVH[HU-
FLVHGWKHULJKWWRYHQGKLVULJKWVHQG´7RDGGWRWKHULJKWRIH[FOXVLYHVDOHWKHDXWKRULW\
WRFRQWURODOOIXWXUHUHWDLOVDOHVE\DQRWLFHWKDWVXFKVDOHVPXVWEHPDGHDWDÀ[HGVXP
ZRXOGJLYHDULJKWQRWLQFOXGHGLQWKHWHUPVRIWKHVWDWXWHDQGLQRXUYLHZH[WHQGLWVRS-
HUDWLRQE\FRQVWUXFWLRQEH\RQGLWVPHDQLQJµ
The Court very clearly set out in Bobbs-MerrillWKDWFRS\ULJKWRZQHUVKDYHDSOHWKRUDRI
H[FOXVLYHULJKWV%XWRQFHDQRZQHUKDVH[KDXVWHGRQHRIWKRVHULJKWVKLVFRQWURORYHUWKH
DUWLFOHLQZKLFKWKHFRS\ULJKWPDWHULDOLVHPERGLHGLVORVW)RUH[DPSOHDQDXWKRUKDVWKH
5.  See, e.g.6WDU&UDIW,,(QG8VHU/LFHQVH$JUHHPHQWBLIZZARD ENTERTAINMENT, http://us.blizzard.com/en-
XVFRPSDQ\OHJDOVFHXODKWPOsee also0DVV(IIHFW(QG8VHU/LFHQVH$JUHHPHQWELECTRONIC ARTS, http://
www.ea.com/1/product-eulas. But see0DVV(IIHFW*DPH0DQXDOIRU;ER[ELECTRONIC ARTS7KH
JDPHPDQXDOLVDYDLODEOHLQKDUGFRS\RQO\LQWKHIURQWRIWKH0DVV(IIHFWIRU;ER[JDPHER[7KHUHLV
QRFODXVHOLPLWLQJWUDQVIHUDELOLW\2QWKHRXWVLGHRIWKHJDPHER[($VWDWHV³8QDXWKRUL]HGFRS\LQJUHYHUVH
engineering, transmission, public performance, rental, pay for play, or circumvention of copy protection is 
VWULFWO\SURKLELWHG´
&ROOLQVY*DPH6WRS&RUS1R&7(+:/DW1'&DO$XJ
%REEV0HUULOO&RY6WUDXV,86
8.  Id.DW
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H[FOXVLYHULJKWWRGLVWULEXWHKLVFRS\ULJKWHGPDWHULDO%XWRQFHWKHDXWKRUKDVGLVWULEXWHG
KLVFRS\ULJKWHGPDWHULDOYLDDYHVVHOKHFDQQRWFRQWUROZKDWKDSSHQVWRWKDWYHVVHO,QWKH
´EULFNDQGPRUWDUµZRUOGLWLVUHODWLYHO\HDV\WRGHWHUPLQHZKHQWKHH[FOXVLYHULJKWRIGLV-
WULEXWLRQLVH[KDXVWHG,QWKH$JHRIWKH,QWHUQHWKRZHYHULWEHFRPHVGLIÀFXOWWRGHFLSKHU
ZKHQWKHULJKWRIGLVWULEXWLRQLVH[KDXVWHG
7KHÀUVWVDOHGRFWULQHLVQRZFRGLÀHGLQ6HFWLRQDRIWKH&RS\ULJKW$FW´WKHRZQHU
RIDSDUWLFXODUFRS\RUSKRQRUHFRUGODZIXOO\PDGHXQGHUWKLVWLWOHRUDQ\SHUVRQDXWKRUL]HG
E\VXFKRZQHULVHQWLWOHGZLWKRXWWKHDXWKRULW\RIWKHFRS\ULJKWRZQHUWRVHOORURWKHU-
ZLVHGLVSRVHRIWKHSRVVHVVLRQRIWKDWFRS\RUSKRQRUHFRUGµ%\FRGLI\LQJWKHÀUVWVDOH
GRFWULQH&RQJUHVVH[SOLFLWO\VXSSRUWHGWKHXQGHUO\LQJSROLFLHVRIFRS\ULJKWODZWRJUDQWD
PRQRSRO\IRUDOLPLWHGSHULRGRIWLPHIRUDVSHFLÀHGVHWRIULJKWVDQGRQFHWKRVHULJKWVDUH
XVHGWKHFRS\ULJKWKROGHUFDQQRWVHHNJUHDWHUSURWHFWLRQE\FLUFXPYHQWLQJFRS\ULJKWODZ
&RS\ULJKWHGVRIWZDUHSUHVHQWVDVSHFLDOSUREOHPLQWKHUHDOPRIFRS\ULJKW0RVWDJUHH
WKDWVRIWZDUHLVWKHW\SHRIPDWHULDOWKDWWKH)RXQGLQJ)DWKHUVVRXJKWWRSURWHFW11 in the 
,QWHOOHFWXDO3URSHUW\&ODXVHRIWKH86&RQVWLWXWLRQ12$FXUVRU\DQDO\VLVVKRZVWKDW
VRIWZDUHLVDZRUNRIDXWKRUVKLSWKDWLVVXIÀFLHQWO\RULJLQDODQGÀ[HGLQDWDQJLEOHPH-
GLXPVXFKWKDWLWVKRXOGEHFRS\ULJKWDEOH+RZHYHUVRIWZDUHZDVQRWLPPHGLDWHO\JUDQWHG
SURWHFWLRQ7KHUHZDVDJUHDWGHEDWHDFURVVWKHMXULVGLFWLRQVRYHUZKHWKHUVRIWZDUHVKRXOG
EHFRS\ULJKWDEOH,WZDVQRWXQWLOWKDWWKH7KLUG&LUFXLWKHOGWKDWFRPSXWHUSURJUDPV
ZHUHFRS\ULJKWDEOHLQ Apple Computer, Inc. v. Franklin Computer Corp14 
%HFDXVHVRIWZDUHFDQEHFRSLHGRQWRDFRPSXWHUDQGWKHQEHVXEVHTXHQWO\XVHGZLWKRXW
WKHRULJLQDOGLVNWKHUHLVDSRWHQWLDOWKDWWKHGLVNFDQEHVROGE\WKHXVHUWRDWKLUGSDUW\
ZLWKRXWSD\LQJDQ\WKLQJWRWKHFRS\ULJKWRZQHU:KLOHWKLVLVDULVNLQDOOIRUPVRIFRS\-
ULJKWHGPDWHULDOWKHRULJLQDOVRIWZDUHSXUFKDVHUFDQVWLOOXVHWKHVRIWZDUHIURPWKHGLVN
WKDWLVUHVROGWRDWKLUGSDUW\8QOLNHDERRNRUDUHFRUGDVVXPLQJWKHRULJLQDOSXUFKDVHU
GRHVQRWYLRODWHWKHFRS\ULJKWRZQHU·VH[FOXVLYHULJKWWRUHSURGXFHWKHRULJLQDOSXUFKDVHU
IRUIHLWVKLVFRQWLQXHGXVHRIWKHFRS\ULJKWHGDUWLFOHRQFHKHVHOOVRUOHQGVLWWRDQRWKHU7KLV
SUREOHPKDVEHHQWKHFDWDO\VWIRUWKH´(QG8VHU/LFHQVH$JUHHPHQWµRUWKH(8/$7KHVH
E.g.86&
&RS\ULJKW$FWRI86&D
11.  See generally Russ Krajec, One Reason Why Software Is Patentable and Should Not Be Copyrightable, 
ANYTHING UNDER THE SUN MADE BY MAN – RUSS KRAJECKWWSZZZNUDMHFFRPEORJRQHUHDVRQZK\VRIW-
ZDUHLVSDWHQWDEOHDQGVKRXOGQRWEHFRS\ULJKWDEOHODVWYLVLWHG$XJCopyright and Related Rights 
- FAQs, WORLD INTELL. PROP. ORG.KWWSZZZZLSRLQWFRS\ULJKWHQIDTIDTVKWPODVWYLVLWHG$XJ
History – Chapter 2: Copyright of Computer Programs, DIGITAL L. ONLINE, http://digital-law-online.info/
OSGLWUHDWLVHKWPOODVWYLVLWHG$XJ
86CONST.DUWFO
See, e.g.6WHUQ(OHFV,QFY.DXIPDQ)GG&LU1(&&RUSY,QWHO&RUS
8634G1'&DO:LOOLDPV(OHFV,QFY$UFWLF,QW¶O,QF)GG&LU
$SSOH&RPSXWHU,QFY)UDQNOLQ&RPSXWHU&RUS)GG&LUKROGLQJWKDWDFRPSXWHU
SURJUDPFDQEHSURWHFWHGDVDOLWHUDU\ZRUNIRUWKHSXUSRVHVRIFRS\ULJKW
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(8/$VDOVRFDOOHG´VKULQNZUDSOLFHQVHVµWUDQVIRUPDZRXOGEHRZQHURIVRIWZDUHLQWRD
OLFHQVHHRIVRIWZDUHXSRQXQZUDSSLQJWKHVKULQNZUDS15&RQWUDFWLVVXHVDVLGHWKHRZQHUV
RIFRS\ULJKWHGVRIWZDUHKDYHHVVHQWLDOO\IRXQGDZD\WRFLUFXPYHQWWKHÀUVWVDOHGRFWULQH
$VVWDWHGDERYH&RQJUHVVFRGLÀHGWKHÀUVWVDOHGRFWULQHLQ6HFWLRQDRIWKH&RS\-
ULJKW$FW7KLVFRGLÀFDWLRQDSSOLHVRQO\WR´RZQHUVµRIWKHFRS\ULJKWHGPDWHULDO7KH
(8/$RU´VKULQNZUDSOLFHQVHµPDNHVWKHSXUFKDVHURIFRS\ULJKWHGVRIWZDUHDOLFHQVHH
QRWDQRZQHUQHJDWLQJWKHHIIHFWVRIDDQGVNLUWLQJWKHÀUVWVDOHGRFWULQHDOWRJHWKHU
7KH7KLUG&LUFXLWFRQFLVHO\VXPPDUL]HGWKHKLVWRU\RI³LQWKHFRXUW·VZRUGV³´VKULQN
ZUDSOLFHQVLQJµLQ Step-Saver Data Systems, Inc. v. Wyse Technology´:KHQWKHVHIRUP
OLFHQVHVZHUHÀUVWGHYHORSHGIRUVRIWZDUHLWZDVLQODUJHSDUWWRDYRLGWKHIHGHUDOFRS\-
ULJKWODZÀUVWVDOHGRFWULQHµ177KHFRXUWH[SODLQVWKHSUREOHPWKDWVRIWZDUHSUHVHQWV
LVWKDWSRWHQWLDOFXVWRPHUVFDQ´ERUURZµWKHVRIWZDUHIURPRWKHUXVHUVRUSULRUWRWKH
DPHQGPHQWWR6HFWLRQRIWKH&RS\ULJKW$FWUHQWWKHVRIWZDUHIURPVRIWZDUHUHQWDO
FRPSDQLHV The Step-SaverFRXUWVD\VWKDWWKHOLFHQVLQJRIWKHVRIWZDUHVWHPPHGIURP
WKHVRIWZDUHFRPSDQLHVZDQWLQJWRVXHWKHVRIWZDUHUHQWDOFRPSDQLHVEHFDXVH´WKHÀUVW
VDOHGRFWULQHWKRXJKVWRRGDVDVXEVWDQWLDOEDUULHUWRVXFFHVVIXOVXLWDJDLQVWWKHVHVRIWZDUH
UHQWDOFRPSDQLHVHYHQXQGHUDWKHRU\RIFRQWULEXWRU\LQIULQJHPHQWµ%\FKDUDFWHUL]LQJ
WKHRULJLQDOWUDQVDFWLRQEHWZHHQWKHVRIWZDUHFRPSDQ\DQGUHQWDOFRPSDQ\DVDOLFHQVH
WKHVRIWZDUHSURGXFHUVZHUHVXFFHVVIXOO\DEOHWRFLUFXPYHQWWKHÀUVWVDOHGRFWULQH This 
ZRUNHGVRZHOODJDLQVWWKHVRIWZDUHUHQWDOFRPSDQLHVWKHSURGXFHUVDSSOLHGLWWRLQGLYLGXDO
SXUFKDVHUVDQGVRZDVERUQWKHVKULQNZUDSOLFHQVH21
(DUO\FDVHVFRQWHVWLQJWKHOLFHQVHVZHUHVSOLW)RULQVWDQFHLQSoftMan Products v. 
Adobe SystemsD&DOLIRUQLDGLVWULFWFRXUWKHOGWKDW6RIW0DQ·VSXUFKDVHRIWKHFRS\ULJKWHG
VRIWZDUHIURP$GREHZDVDVDOHQRWDOLFHQVH22,QIn re DAK Industries, the Ninth Circuit 
DOVRKHOGWKDWWKHWUDQVIHURI0LFURVRIW·V´0LFURVRIW2IÀFHµVRIWZDUHWR'$.,QGXVWULHV
FRQVWLWXWHGDVDOHQRWDOLFHQVH:KLOHWKLVZDVDFDVHLQYROYLQJWKHGLVWULEXWLRQRIIXQGV
IURPDFRPSDQ\LQEDQNUXSWF\SURFHHGLQJV0LFURVRIWEURXJKWDVHSDUDWHFRS\ULJKWFODLP
LQDGGLWLRQWRWKHEDQNUXSWF\FODLPV
6WHS6DYHU'DWD6\V,QFY:\VH7HFK)GG&LU
Id.DWQ
Id.
18.  Id.
Id.
20.  Id.
21.  Id.
6RIW0DQ3URGV&RY$GREH6\V,QF.)6XSSG&'&DOKROGLQJWKDW6RIW0DQ¶V
SXUFKDVHRIFRSLHVRI$GREH¶VFRS\ULJKWHGSURGXFWVFRQVWLWXWHGDVDOHEHFDXVH$GREH¶VHQGXVHUOLFHQVH
DJUHHPHQWZDVXQHQIRUFHDEOHDJDLQVW6RIW0DQ
In re '$.,QGXVWULHV,QF)GWK&LUKROGLQJWKDWWKHWUDQVIHURIFRSLHVRI
FRS\ULJKWHGVRIWZDUHZDVD³OXPSVXPVDOH´QRWDOLFHQVH
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+RZHYHULQDOLQHRIFDVHVEURXJKWE\VRIWZDUHFRPSDQLHV³PRVWO\0LFURVRIW³FRXUWV
KHOGDOPRVWZLWKRXWDQDO\VLVWKDWWKH(8/$VFUHDWHGOLFHQVHHVQRWRZQHUVRIWKHLUSURG-
XFWV6WDUWLQJZLWKMicrosoft Corp. v. Harmony Computers & Electronics, Inc., D1HZ<RUN
GLVWULFWFRXUWVWDWHG´>$@OOSRVVHVVRUVRI0LFURVRIW3URGXFWVKDYHRQO\DOLFHQVHWRXVHµ24 
7KHFRXUWPDNHVWKLVDQQRXQFHPHQWZLWKQRLQGHSWKDQDO\VLVRIZKHWKHUWKHWUDQVIHUZDVD
VDOHRUDOLFHQVH7KH1RUWKHUQ'LVWULFWRI&DOLIRUQLD&RXUWLQAdobe Systems Inc. v. One Stop 
Micro, Inc.ZKROO\DFFHSWVHarmony·VSUHPLVHWKDWVRIWZDUHFRPSDQLHVQHYHUVHOOVRIWZDUH
RQO\OLFHQVHLW25$V1LPPHUSXWVLWWKLVOLQHRIFDVHV´PDQDJHVWRWUDQVIRUPDFRQWUDFWXDO
WHUPWKDWVRIWZDUHSXUYH\RUVXQLODWHUDOO\LQFOXGHLQWKHLUFRQWUDFWVLQWRDELQGLQJSURYLVLRQ
RQWKHZRUOG³HYHQRQSDUWLHVZKRDUHQRWLQSULYLW\RIFRQWUDFW³DQGRQHWKDWPRUHRYHUXQ-
GRHVWKHGLFWDWHVRI&RQJUHVVE\XQGHUPLQLQJDQHVVHQWLDOIHDWXUHRIWKH&RS\ULJKW$FWµ 
$VLQGLFDWHGE\1LPPHU·VKHDWHGH[FODPDWLRQSRLQWDERYHWKHFRQÁLFWKDVUHDFKHGD
ERLOLQJSRLQW7KHVWDJHLVVHWDQGWKHPRRGLVULSHIRUFRQVXPHUVDQGFRXUWVWRWDFNOHWKH
OLFHQVLQJVFKHPHSHUSHWUDWHGE\WKHVRIWZDUHFRPSDQLHVDLPLQJWRFLUFXPYHQWWKHÀUVWVDOH
GRFWULQHDQGH[WHQGWKHLUULJKWVEH\RQGWKRVHJUDQWHGWRWKHPLQWKH&RS\ULJKW$FW
Vernor v. Autodesk, Inc.
7KH1LQWK&LUFXLW·VGHFLVLRQWRPRGLI\WKH´VDOHYHUVXVOLFHQVHµWHVWLQVernor v. Au-
todeskLVWKHPRVWUHFHQWDQGSRVVLEO\PRVWLQMXULRXVWRWKHFRQVXPHUFDVHWRUXOHRQWKH
OLFHQVLQJRIVRIWZDUH7KHFRXUW·VQHZWHVWDVGLVFXVVHGEHORZZLOOPDNHLWHDVLHUIRU
VRIWZDUHSURGXFHUVDQGSRWHQWLDOO\RWKHUPHGLDSURGXFHUVWROLFHQVHFRSLHVRIWKHLUFRS\-
ULJKWHGPDWHULDOLQVWHDGRIVHOOLQJLW
7LPRWK\9HUQRUPDNHVKLVOLYLQJVHOOLQJJRRGVRQWKHRQOLQHVDOHDQGDXFWLRQVLWHH%D\27 
6HYHUDORIWKHLWHPVKHVROGRQH%D\ZHUHFRS\ULJKWHGVRIWZDUHSDFNDJHVPDGHE\$XWRGHVN
,QF$XWR&$'5HOHDVHVRIWZDUHNQRZQDV$XWR&$'$XWR&$'VHOOVIRUEHWZHHQ
DQGSHUFRS\7KHGLVSDUDWHSULFHUDQJHLVGXHWRGLIIHUHQFHVLQGHOLYHU\³
RQOLQHYHUVXVKDUGFRS\³DQGLQFOXVLYHVRIWZDUHLQWKHSDFNDJHVLHWKHPRUH$XWR&$'
SURJUDPVEXQGOHGWRJHWKHULQWKHSDFNDJHWKHPRUHH[SHQVLYHWKHVRIWZDUHLV$XWRGHVN·V
VRIWZDUHLVXVHGPDLQO\IRUHQJLQHHULQJGHVLJQLQJDQGHQWHUWDLQPHQW´ZRUNÁRZVµWKDW
DPRQJRWKHUWKLQJVDOORZVXVHUVWRFUHDWHGLJLWDO'PRGHOVRIWKHLUSURGXFWV
0LFURVRIW&RUSY+DUPRQ\&RPSXWHUV	(OHFV,QF)6XSS('1<KROGLQJ
that the licensed dealers from which Harmony bought copies of the copyrighted material exceeded the scope 
RIWKHLUOLFHQVHVDQGWKHUHIRUH+DUPRQ\ZDVQRWVKLHOGHGE\WKH¿UVWVDOHGRFWULQH
$GREH6\V,QFY2QH6WRS0LFUR,QF)6XSSG1'&DOKROGLQJWKDWWKHVRIWZDUH
ZDVOLFHQVHGDFFRUGLQJWRWKHHQGXVHUOLFHQVHDJUHHPHQWDQGWKHUHIRUHWKH¿UVWVDOHGRFWULQHGLGQRWDSSO\
MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON COPYRIGHTGHG([FODPDWLRQ
SRLQWIURPRULJLQDO
9HUQRUY$XWRGHVN,QF)GWK&LU8QOHVVRWKHUZLVHLQGLFDWHGDOOIDFWXDODV-
VHUWLRQVLQWKHSDUDJUDSKVEHORZDUHWDNHQIURPWKHRSLQLRQDW
28.  Autodesk—Compare AutoCAD Products, AUTODESK, HTTP://USA.AUTODESK.COM/COMPARE-AUTOCAD-PRODUCTS/.
Id.
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8SRQOHDUQLQJWKDW0U9HUQRUZDVVHOOLQJXVHGFRSLHVRIWKHLUVRIWZDUHRQH%D\$X-
WRGHVNVHQWD'LJLWDO0LOOHQQLXP&RS\ULJKW$FW'0&$QRWLFHWRH%D\FODLPLQJWKDW
WKHVDOHZDVLQIULQJLQJLWVFRS\ULJKWH%D\VXEVHTXHQWO\VXVSHQGHGWKHVDOH0U9HUQRU
UHVSRQGHGZLWKDFRXQWHUQRWLFHWKDWKLVVDOHZDVODZIXO$XWRGHVNQHYHUUHVSRQGHGWR
WKLVFRXQWHUQRWLFHH%D\HYHQWXDOO\UHLQVWDWHGWKHDXFWLRQDQG0U9HUQRUVROGWKH$X-
WRGHVNVRIWZDUH
,Q0U9HUQRUERXJKWIRXUDXWKHQWLFXVHG$XWR&$'SDFNDJHVIURP&DOGZHOO
7KRPDV$VVRFLDWHV&7$DWDQRIÀFHVDOH0U9HUQRUVROGWKUHHRIWKH$XWR&$'SDFNDJ-
HVRQH%D\+RZHYHUIRUHDFKDXFWLRQ$XWRGHVNVHQWH%D\D'0&$QRWLFHH%D\VXVSHQG-
HGWKHDXFWLRQ0U9HUQRUVHQW$XWRGHVNDFRXQWHUQRWLFHH%D\UHLQVWDWHGWKHDXFWLRQDQG
WKH$XWR&$'VRIWZDUHVROG8SRQOLVWLQJWKHIRXUWK$XWR&$'VRIWZDUHSDFNDJH$XWRGHVN
VHQW\HWDQRWKHU'0&$QRWLFHWRH%D\UHVXOWLQJLQDRQHPRQWKVXVSHQVLRQRI0U9HU-
QRU·VH%D\DFFRXQWIRUUHSHDWLQIULQJHPHQWDQGHIIHFWLYHO\IUHH]LQJ0U9HUQRU·VLQFRPH
IRUDPRQWK
%HFDXVHLWLVUHOHYDQWWRWKHDQDO\VLVLWZRXOGEHSHUWLQHQWWRORRNDWKRZ&7$FDPHLQWR
SRVVHVVLRQRIWKH$XWR&$'VRIWZDUHSDFNDJHV7KHVRIWZDUHSDFNDJHVZHUHWUDQVIHUUHG
IURP$XWRGHVNWR&7$DVSDUWRIDVHWWOHPHQWSDFNDJHSXUVXDQWWRDQXQUHODWHGGLVSXWH 
7KHVRIWZDUHSDFNDJHVZHUHDFFRPSDQLHGE\DOLFHQVHDJUHHPHQWWKDWDPRQJRWKHUUHVWULF-
WLRQVSURKLELWHGWKH´UHQWOHDVHRUWUDQVIHU>RI@DOORUSDUWRIWKH6RIWZDUH'RFXPHQWD-
WLRQRUDQ\ULJKWVJUDQWHGKHUHXQGHUWRDQ\RWKHUSHUVRQZLWKRXW$XWRGHVN·VSULRUZULWWHQ
FRQVHQWµ&7$WKHQVROG0U9HUQRUWZRDGGLWLRQDO$XWR&$'SDFNDJHVWKDWKHZLVKHGWR
VHOORQH%D\
%HFDXVHRIWKHRUGHDOVGHVFULEHGDERYH0U9HUQRUÀOHGDGHFODUDWRU\MXGJPHQWFDVH
VHHNLQJGHFODUDWRU\UHOLHIVRWKDWKHFRXOGVHOOWKH$XWR&$'VRIWZDUHSDFNDJHVRQH%D\
ZLWKRXWIXUWKHULQWHUUXSWLRQ7KH'LVWULFW&RXUWIRUWKH:HVWHUQ'LVWULFWRI:DVKLQJWRQ
LQLWVRSLQLRQGHQ\LQJ$XWRGHVN·V0RWLRQWR'LVPLVVDGGUHVVHGWKHLVVXHRI0U9HUQRU·V
VWDQGLQJDQGIRXQGWKDWWKHLQFRQYHQLHQFHRIKDYLQJWRFRQWLQXRXVO\VHQG'0&$FRXQWHU
QRWLFHVWR$XWRGHVNDQGWKHVXVSHQVLRQRI0U9HUQRU·VH%D\DFFRXQWFRQVWLWXWHGD´FRQ-
WURYHUV\RIVXIÀFLHQWLPPHGLDF\µIRUVWDQGLQJ
District Court Decisions
7KHGLVWULFWFRXUWLVVXHGWZRRSLQLRQVRQWKLVFDVHÀUVWRQ$XWRGHVN·V0RWLRQWR'LV-
miss,DQGVHFRQGRQWULDO%RWKWLPHVWKHGLVWULFWFRXUWIRXQGLQIDYRURI0U9HUQRU
KROGLQJWKDW$XWRGHVN·VWUDQVIHURIWKH$XWR&$'VRIWZDUHWR&7$ZDVDVDOHUDWKHUWKDQ
9HUQRUY$XWRGHVN,QF)6XSSG:':DVK
Id.
See id.
Id.DW
9HUQRU)6XSSG
9HUQRUY$XWRGHVN,QF1R&5$-:/DW:':DVK6HSW
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DOLFHQVHDQGWKHUHIRUHWKHVDOHWR0U9HUQRUDQGKLVVXEVHTXHQWVDOHVWRH%D\FXVWRPHUV
ZHUHSURWHFWHGE\WKHÀUVWVDOHGRFWULQH
7KHGLVWULFWFRXUWGHFLVLRQLQVernor UHOLHGRQUnited States v. WiseWRGHFLGHWKHÀUVWVDOH
LVVXH,QWiseWKHFRXUWFRQVLGHUHGVHYHUDOFRQWUDFWVEHWZHHQPRYLHVWXGLRVDQGYDULRXV
UHFLSLHQWVRIPRYLHSULQWV(DFKFRQWUDFWZDVGLIIHUHQWEXWDOOZHUHODEHOHG´OLFHQVHVµE\
WKHPRYLHVWXGLRVDQGDOOWUDQVIHUUHGRQO\OLPLWHGULJKWVPDLQO\IRUH[KLELWLRQSXUSRVHV 
,QVKRUWWKHWiseFRXUWIRXQGWKDWWKHPDMRULW\RIWKHFRQWUDFWVZHUHOLFHQVHVEHFDXVHWKH\
UHTXLUHGUHWXUQRIWKHÀOPSULQWVDIWHUDFHUWDLQSHULRGRIWLPH+RZHYHUWKUHHFRQWUDFWV
GLGQRWUHTXLUHWKHUHWXUQRIWKHÀOPSULQWVDQGWKHWiseFRXUWIRXQGWKDWWKHVHFRQWUDFWV
FRQVWLWXWHGVDOHV7KH´5HGJUDYH&RQWUDFWµDWLVVXHLQWiseZDVHVSHFLDOO\SHUWLQHQWWRWKH
GLVWULFWFRXUWLQVernorEHFDXVHWKHFRQWUDFWDFWXDOO\VDLGQRWKLQJDERXWWKHUHWXUQRIWKHÀOP
SULQWVEXWVXEMHFWHG0V5HGJUDYHWKH´OLFHQVHHµRIWKHÀOPSULQWWR´GUDFRQLDQWUDQVIHU
UHVWULFWLRQVµ41427KHWUDQVIHUUHVWULFWLRQVVKRXOGVRXQGYHU\IDPLOLDUWRDQ\PRGHUQVRIWZDUH
XVHURURQHZKRKDVUHDGWKHOLFHQVHDWLVVXHLQVernor7KHUHVWULFWLRQVLQFOXGHGWKDW0V
5HGJUDYHFRXOGRQO\XVHWKHÀOPSULQWVIRUKHU´SHUVRQDOXVHDQGHQMR\PHQWµDQG´WKDW
VKHFRXOGQRWVHOOOHDVHOLFHQVHRUORDQWKHSULQWWRDQ\RWKHUSHUVRQµ44 The contract also 
UHTXLUHGWKDW0V5HGJUDYHUHWDLQSRVVHVVLRQRIWKHÀOPSULQW´DWDOOWLPHVµ45ZKLFKJRHV
IXUWKHUWKDQHYHQWKHPRVWVWULQJHQWRIPRGHUQVRIWZDUHOLFHQVLQJDJUHHPHQWV
$IWHUUHYLHZLQJDOORIWKHFRQWUDFWVWKHVernorFRXUWIRXQGWKDWWKH$XWRGHVNOLFHQVLQJDJUHH-
PHQWZDVYHU\VLPLODUWRWKH5HGJUDYH&RQWUDFWDQGWKDWWKHFULWLFDOIDFWRUZDVZKHWKHUWKHWUDQV-
IHUHHZDVDOORZHGWRNHHSWKHFRS\RIWKHFRS\ULJKWHGPDWHULDOWKDWZDVDFTXLUHGIURPWKHFRS\-
ULJKWKROGHU³RUWREHPRUHSUHFLVHZKHWKHU&7$ZDVUHTXLUHGWRUHWXUQWKHFRSLHVRI$XWR&$'
WR$XWRGHVN)LQGLQJQRODQJXDJHUHTXLULQJ&7$WRUHWXUQWKH$XWR&$'VRIWZDUHWKHFRXUW
IRXQGWKDWWKHWUDQVIHUZDVDFWXDOO\DVDOHLPPXQL]LQJ0U9HUQRUWKURXJKWKHÀUVWVDOHGRFWULQH47
Ninth Circuit Decision
$FFRUGLQJWRWKH1LQWK&LUFXLW&RXUWRI$SSHDOVWKHSUREOHPZLWKWKHGLVWULFWFRXUW·V
KROGLQJOLHGLQWKHVSOLWSUHFHGHQWLQWKH1LQWK&LUFXLW7KHSUHFHGHQWLVVSOLWEHWZHHQWise 
See id.DWWKHGLVWULFWFRXUWUHVWHGLWVGHFLVLRQVRQ1LQWK&LUFXLWSUHFHGHQWUnited States v. Wise, 550 
)GWK&LUsee id.DW
8QLWHG6WDWHVY:LVH)GWK&LU
See id.DW
See id.
40.  See id.DW
9HUQRU)6XSSGDW
42.  See Wise, )GDW
Id.
44.  Vernor, )6XSSGDW.
45.  Id.
See9HUQRU:/DW
Id.
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DQGZKDWWKH1LQWK&LUFXLWGXEEHGWKH´MAI7ULRµRIFDVHVWiseZDVGLVFXVVHGDERYH7KH
MAI7ULREHJLQVZLWKWKHFRQWURYHUVLDOGHFLVLRQMAI Systems Corp. v. Peak Computer, Inc., 
ZKLFKFRQWDLQVDIRRWQRWHVWDWLQJ´6LQFH0$,OLFHQVHGLWVVRIWZDUHWKH3HDNFXVWRPHUVGR
QRWTXDOLI\DV¶RZQHUV·RIWKHVRIWZDUHDQGDUHQRWHOLJLEOHIRUSURWHFWLRQXQGHUµ$V
the VernorDSSHOODWHFRXUWQRWHGWKHUHLVQRDQDO\VLVRUH[SODQDWLRQDVWRZK\WKHWUDQVIHU
ZDVFRQVLGHUHGDOLFHQVHLQVWHDGRIDVDOHQRUGLGWKHMAI court cite WiseZKLFKZRXOG
VHHPWREHGLUHFWSUHFHGHQW7RFRPSOHWHWKHWULRWKHRWKHUWZRFDVHVTriad System Corp. 
v. Southeast Express Co.DQGWall Data, Inc. v. Los Angeles County Sheriff’s Depart-
ment,51DOVRFRQVLGHUHGVRIWZDUHWUDQVIHUDJUHHPHQWVDQGFDPHWRWKHFRQFOXVLRQWKDWWKH\
ZHUHPHUHOLFHQVHVZLWKQRFRQVLGHUDWLRQRIWise
The VernorGLVWULFWFRXUWGLVFXVVHGWKHVSOLWSUHFHGHQWUHVLJQHGWKDWLWZDVLUUHFRQFLO-
DEOHDQGIROORZHGWKHUXOHWKDWWKHFRXUWPXVWIROORZWKHROGHVWRIWKHSUHFHGHQWZKLFK
ZDVWise527KHDSSHOODWHFRXUWKRZHYHUGLVDJUHHG7KHDSSHOODWHFRXUWKHOGWKDWWKH
VSOLWSUHFHGHQWZDVUHFRQFLODEOHDQGODLGRXWDQHZUXOHFRPELQLQJWKHWZRROGRQHV
´DVRIWZDUHXVHULVDOLFHQVHHUDWKHUWKDQDQRZQHURIDFRS\ZKHUHWKHFRS\ULJKWRZQHU
VSHFLÀHVWKDWWKHXVHULVJUDQWHGDOLFHQVHVLJQLÀFDQWO\UHVWULFWVWKHXVHU·VDELOLW\
WRWUDQVIHUWKHVRIWZDUHDQGLPSRVHVQRWDEOHXVHUHVWULFWLRQVµ54$SSO\LQJWKHIDFWVLQ
VernorWRWKHQHZUXOHWKH1LQWK&LUFXLWIRXQGWKDWWKHRULJLQDOWUDQVIHUWR&7$ZDVQRW
DVDOHEXWDOLFHQVHDQGWKHUHIRUH&7$DQG0U9HUQRU·VVXEVHTXHQWVDOHVRIWKHVRIWZDUH
ZHUHLQIULQJLQJXSRQ$XWRGHVN·VFRS\ULJKW557RGDWHWKHFDVHVWDQGVDVUHPDQGHGWRWKH
'LVWULFW&RXUW
The Implications of 9HUQRU
6LQFHWKH1LQWK&LUFXLWKDQGHGGRZQLWVRSLQLRQWKHOHJDOZRUOGDQGWKHEORJRVSKHUH
KDYHH[SORGHGFU\LQJWKDWWKLVFDVHLVWKHHQGRIWKHÀUVWVDOHGRFWULQHDVZHNQRZLW 
Vernor·VWKUHHIDFWRUWHVWDOWHUVWKHDFFHSWHGWHVWWKHUHE\RSHQLQJWKHGRRUIRUDZLGHUXVH
0$,6\V&RUSY3HDN&RPSXWHU,QF)GQWK&LU
See 9HUQRU:/DW
7ULDG6\V&RUSY6H([SUHVV&R)GWK&LUGHWHUPLQLQJWKDWOLFHQVHHVFRXOGQRW
UHO\RQWKH&RS\ULJKW$FW¶V³HVVHQWLDOVWHSGHIHQVH´
:DOO'DWD,QFY/RV$QJHOHV&RXQW\6KHULII¶V'HS¶W)GWK&LUKROGLQJWKDWHYHQ
though the license did not limit the resale of the software, the transfer of copies of copyrighted software was 
OLFHQVHGUDWKHUWKDQVROG
52.  See 9HUQRU)6XSSGDWsee also Vernor:/DW
See 9HUQRU)GDW
54.  Id.
55.  Id. at 1112.
See, e.g.(YDQ%URZQ9HUQRUY$XWRGHVN: Does it Matter in an Age of Cloud Computing, INTERNET 
CASES (6HSWKWWSEORJLQWHUQHWFDVHVFRPYHUQRUYDXWRGHVNGRHVLWPDWWHULQDQDJH
RIFORXGFRPSXWLQJ/HH*HVPHUHey Dude, That Program’s Mine!9HUQRUY$XWRGHVNGESMER UPDEGROVE 
LLP - MASS LAW BLOG6HSWKWWSPDVVODZEORJFRPFRS\ULJKWKH\GXGHWKDWSURJUDPVPLQH
YHUQRUYDXWRGHVN
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RIOLFHQVLQJFRS\ULJKWHGPDWHULDO1LPPHUOD\VRXWWKHSURSHUIRXUTXHVWLRQLQTXLU\IRU
FDWHJRUL]LQJDWUDQVIHUDVDVDOHRUQRWIRUWKHSXUSRVHVRIWKHÀUVWVDOHGRFWULQH
:DVWKHVXEMHFWSK\VLFDOSURGXFWWKH¶FRS\·ODZIXOO\PDQXIDFWXUHG
ZLWKDXWKRUL]DWLRQRIWKHFRS\ULJKWRZQHU"
:DVWKDWSDUWLFXODUFRS\WUDQVIHUUHGXQGHUWKHFRS\ULJKWRZQHU·VDXWKRULW\"
'RHVGHIHQGDQWTXDOLI\DVWKHODZIXORZQHURIWKDWSDUWLFXODUFRS\"
'LGWKHGHIHQGDQWWKHUHXSRQGLVSRVHRIWKDWSDUWLFXODUFRS\DVRSSRVHG
WRIRUH[DPSOHUHSURGXFLQJLW"57
$FFRUGLQJWR1LPPHU´$QDIÀUPDWLYHDQVZHUWRHDFKTXHVWLRQYDOLGDWHVWKHGHIHQVH
)DLOXUHWRTXDOLI\XQGHUDQ\SURQJGRRPVLWµ7KLVLQTXLU\FRUUHFWO\IRFXVHVRQWKHODZ-
IXOQHVVRIWKHGHIHQGDQW·VDFWLRQVZKLOHVKHZDVLQSRVVHVVLRQRIWKHFRS\ULJKWHGDUWLFOH,W
LVDOVRDPRUHKROLVWLFDSSURDFKWRUHYLHZLQJWKHWUDQVDFWLRQ,QFRQWUDVWVernor·VWHVWIR-
FXVHVRQWKHVRIWZDUHFRPSDQ\·VLQWHQWDQGWKHODQJXDJHRIWKHOLFHQVHHVVHQWLDOO\JLYLQJ
WKHVRIWZDUHSURGXFHUVD´KRZWRPDQXDOµRQKRZWRFLUFXPYHQWWKHÀUVWVDOHGRFWULQH
7KHGLVWULFWFRXUWDQG1LPPHUIRUWKDWPDWWHUDOVRIRFXVHGRQZKHWKHUWKH´OLFHQVHµ
UHTXLUHVWKHOLFHQVHHWRUHWXUQWKHFRS\ULJKWHGDUWLFOHDIWHUXVH7KLVWKHGLVWULFWFRXUW
IRXQGZDVWKHFULWLFDOIDFWRULQWiseLQGHWHUPLQLQJZKHWKHUWKHFRQWUDFWVZHUHOLFHQVHVRU
VDOHV7KLVIDFWRULVREOLWHUDWHGE\WKHVernorWHVW7KHPXFKGLVFXVVHG´5HGJUDYH&RQ-
WUDFWµGLGQRWFDOOIRUWKHUHWXUQRIWKHSURGXFWEXWSXWGUDVWLFUHVWULFWLRQVRQWKHXVHRIWKH
DUWLFOH8VLQJWKHQHZVernorWHVWWKLVFRQWUDFWZRXOGOLNHO\EHFRQVLGHUHGDOLFHQVHQRWD
VDOHDQGWKHUHIRUHZRXOGQRWEHVXEMHFWWRWKHÀUVWVDOHGRFWULQH7KH5HGJUDYH&RQWUDFW
VSHFLÀHGWKDWWKHXVHUZDVJUDQWHGDOLFHQVHWKHFRQWUDFWVLJQLÀFDQWO\UHVWULFWHGWKHXVHU·V
DELOLW\WRWUDQVIHUWKHFRS\ULJKWHGZRUNLOOXVWUDWHGE\WKHFRQWUDFW·VODQJXDJHSUHYHQWLQJ
sale, lease, license, or loan of the printDQGLWLPSRVHGQRWDEOHXVHUHVWULFWLRQVE\HOLPL-
QDWLQJDOOXVHVH[FHSWIRU´0V5HGJUDYH·VLQKRPHGLVSOD\µRIWKHÀOP,QIDFWDOOWKUHH
.  NIMMER, supra QRWH.
58.  Id.
See 9HUQRU)GDW³:HUHDGWise and the MAI trio to prescribe three considerations that we 
may use to determine whether a software user is a licensee, rather than an owner of a copy. First, we consider 
ZKHWKHUWKHFRS\ULJKWRZQHUVSHFL¿HVWKDWDXVHULVJUDQWHGDOLFHQVH6HFRQGZHFRQVLGHUZKHWKHUWKHFRS\-
ULJKWRZQHUVLJQL¿FDQWO\UHVWULFWVWKHXVHU¶VDELOLW\WRWUDQVIHUWKHVRIWZDUH)LQDOO\ZHFRQVLGHUZKHWKHUWKH
FRS\ULJKWRZQHULPSRVHVQRWDEOHXVHUHVWULFWLRQV2XUKROGLQJUHFRQFLOHVWKHMAI trio and Wise, even though 
the MAI trio did not cite Wise´
See9HUQRU:/DW
See id.
See id.
See id.
Id.
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contracts in WiseWKDWZHUHIRXQGWREHVDOHVZRXOGOLNHO\EHIRXQGWREHOLFHQVHV(YHQ
ORRNLQJDWBobbs-MerrillWKHVHPLQDOÀUVWVDOHGRFWULQHFDVHLIWKHVernorWHVWZHUHDS-
SOLHGWRWKHIDFWVRIWKHFDVHLWLVSODXVLEOHWKDWWKHQRWLFHZRXOGKDYHEHHQKHOGWRFUHDWH
DOLFHQVHLQVWHDGRIDVDOH$OWKRXJKWKHQRWLFHGLGQRWH[SOLFLWO\VSHFLI\LWZDVOLFHQVHWKH
RWKHUWZRIDFWRUVDUHPRVWOLNHO\WKHUHUHVWULFWLRQRQWUDQVIHUDQGQRWDEOHXVHUHVWULFWLRQV³
ZKRZDQWVWREX\DXVHGERRNIRUWKHVDPHSULFHDVDQHZRQH"7KHOHVVRQLVWKLVQHZWHVW
FRXOGRSHQWKHGRRUWRDEURDGDSSOLFDWLRQRIOLFHQVLQJLQDUHDVRWKHUWKDQVRIWZDUH
Console Video Games
7KLVQHZWHVWFRXOGKDYHKXJHLPSOLFDWLRQVIRUWKHIXWXUHRIVHYHUDOPDMRULQGXVWULHV$Q
DXWKRUFRXOGZULWHDWUHDWLVHGLVFXVVLQJHDFKSRWHQWLDOPHGLDWKHQHZ´VDOHYHUVXVOLFHQVHµ
WHVWFRXOGDIIHFWEXWRQHRIWKHQH[WPRVWORJLFDOMXPSVLQXVLQJOLFHQVHVRYHURXWULJKW
VDOHVLVYLGHRJDPHVIRUFRQVROHV,WLVDOUHDG\WKHFDVHWKDWLIVRPHRQHEX\VDJDPHIRUWKH
3&KHLVDOLFHQVHHZKRFDQQRWORDQRUUHVHOOKLVFRS\<HWLIKHEX\VWKHH[DFWVDPHJDPH
IRUDFRQVROHKHLVDQRZQHUZKRFDQOHQGUHVHOORUHYHQUHQWWKHJDPH
7KHXVHGYLGHRJDPHLQGXVWU\LVFXUUHQWO\WHQXRXVDWEHVW7KHODUJHVWXVHGJDPHUHWDLO-
HU*DPH6WRSLVFRPLQJXQGHUÀUHIURPDOOGLUHFWLRQVDQGWKHYLGHRJDPHLQGXVWU\LWVHOI
LVWDNLQJVWHSVWRVKXWGRZQWKHUHVDOHRIWKHLUJDPHV7KHVHVWHSVLQFOXGHVXFKDFWLRQVDV
LQFOXGLQJRQHWLPHXVHJDPHFRGHVLQQHZFRSLHVWKDWFDQQRWEHWUDQVIHUUHGRYHUWRDXVHG
JDPHSXUFKDVHURUJLYLQJIUHHGRZQORDGDEOHFRQWHQWWRWKHQHZJDPHSXUFKDVHUEXW
FKDUJLQJWKHXVHGJDPHFXVWRPHUWRGRZQORDGWKHVDPHFRQWHQW:KLOHWKHVHVWHSVGRQRW
GLUHFWO\FRQÁLFWZLWKWKHÀUVWVDOHGRFWULQHWKH\DUHKDUELQJHUVRIFKDQJHVWRFRPH
,Q$XJXVWRI7+4·V&UHDWLYH'LUHFWRU&RU\/HGHVPDPDGHVRPHFRQWURYHUVLDO
FRPPHQWVUHJDUGLQJXVHGJDPHVDOHV7+4LVD/RV$QJHOHVEDVHGJDPHFRPSDQ\WKDWUH-
OHDVHGJDPHVVXFKDV´::($OO6WDUVµ´&RQDQµ´8)&8QGLVSXWHGµDQG´5HG)DFWLRQµ
0U/HGHVPDVDLG
,GRQ·WWKLQNZHUHDOO\FDUHZKHWKHUXVHGJDPHEX\HUVDUHXSVHWEHFDXVHQHZ
JDPHEX\HUVJHWHYHU\WKLQJ6RLIXVHGJDPHEX\HUVDUHXSVHWWKH\GRQ·WJHW
WKHRQOLQHIHDWXUHVHW,GRQ·WUHDOO\KDYHPXFKV\PSDWK\IRUWKHP:HKRSH
WKDWSHRSOHXQGHUVWDQGWKDWZKHQWKHJDPH·VERXJKWXVHGZHJHWFKHDWHG 
See, e.g.&ROOLQVY*DPHVWRS&RUS1R&7+(:/DW1'&DO$XJ
%UHWW0ROLQDTHQ Creative Director on Used Games: ‘We Get Cheated’, USA TODAY-GAME HUNTERS 
$XJ30KWWSFRQWHQWXVDWRGD\FRPFRPPXQLWLHVJDPHKXQWHUVSRVWWKTFUHDWLYH
director-on-used-games-we-get-cheated/1.
THQ Announces Additional Key Features and Franchise Updates for WWE(R) SmackDown(R) vs. 
Raw(R) 2011, THQ - INVESTOR RELATIONS - NEWS RELEASE$XJKWWSLQYHVWRUWKTFRPSKRHQL[
zhtml
"F 	S LUROQHZV$UWLFOH	,' 	KLJKOLJKW 	ORF LQWHUVWLWLDOVNLS
See &ROOLQV:/DW
0ROLQDsupraQRWH
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7KLVLVWKHVHQWLPHQWRIPDQ\LIQRWDOOFRS\ULJKWKROGHUVQRWMXVWJDPHSURGXFHUV
:KDW0U/HGHVPDIDLOVWRUHFRJQL]HLVWKDWDOOFRS\ULJKWHGZRUNVIDFHWKLVVDPHLVVXH
:KHQERRNVDUHERXJKWXVHGWKHDXWKRUV´JHWFKHDWHGµ7KLVLVVXHLVH[DFWO\KRZWKHÀUVW
VDOHGRFWULQHFDPHLQWREHLQJLQBobbs-Merrill
7KHEHVWWKLQJWKDWFRXOGKDSSHQIRU0U/HGHVPDDQGWKRVHZKRDJUHHZLWKKLVVHQWL-
ment is the VernorWHVW$OOWKDWDJDPHSURGXFHUQHHGVWRGRXQGHUWKHQHZVernor test is 
LQFOXGHDQRWLFHLQWKHJDPH·VFRYHUWKDWUHVWULFWVWKHXVHDQGSURKLELWWKHVXEVHTXHQWWUDQV-
IHURIWKHJDPHODEHOLWDVDOLFHQVHDQGWKHWUDQVIHULVQRORQJHUDSXUFKDVHEXWDOLFHQVH
IRUWKHSXUSRVHVRIWKHÀUVWVDOHGRFWULQH7KLVZRXOGHOLPLQDWHWKHXVHGJDPHPDUNHWDQG
0U/HGHVPD·VFRPSDQ\ZRXOGQRWEH´FKHDWHGµDQ\PRUH
7KHFXVWRPHUVKRZHYHUZRXOGEHWKHRQHVFKHDWHG+HUHLVZKHUHDVKRUWH[SODQDWLRQ
RIXVHGJDPHVDOHVFRPHVLQ$FFRUGLQJWRWKHSOHDGLQJLQ Collins v. GameStop Corpora-
tion*DPH6WRSGLGQHDUO\ELOOLRQLQXVHGJDPHVDOHVODVW\HDUWRWDOLQJURXJKO\WZHQW\
SHUFHQWRILWVWRWDOUHYHQXH8VLQJ*DPH6WRSDVDQH[DPSOHDFXVWRPHUEULQJVLQKLV
XVHGJDPHVZKHWKHUWKH\ZHUHERXJKWQHZRUXVHGDQGJHWVFDVKRUVWRUHFUHGLWIRUWKHVH
JDPHV7KHFXVWRPHUFDQEX\DQ\WKLQJLQWKHVWRUHZLWKWKLVFUHGLWLQFOXGLQJQHZJDPHV
XVHGJDPHVQHZRUXVHGFRQVROHVFRQVROHDFFHVVRULHVJDPLQJFDWDORJXHVPDJD]LQHVHWF
7KHJDPHVWKDWWKHFXVWRPHUWUDGHGLQDUHWKHQSXWEDFNRQVDOHIRUGLVFRXQWHGSULFHV7KH
XVHGSULFHVGHSHQGRQKRZQHZWKHJDPHLV³WKHQHZHUWKHJDPHWKHFORVHUWRIXOOSULFH
WKHXVHGYHUVLRQZLOOEHKRZSRSXODUWKHJDPHLV³DÁRSZLOOIHWFKVLJQLÀFDQWO\OHVVIRU
WKHWUDGHLQFXVWRPHUDQGIRU*DPH6WRSRQFHLWLVSXWEDFNRQWKHVKHOIDQGWKHFRQGLWLRQ
RIWKHXVHGJDPHV7KLVLVDYHU\VLPLODUSURFHVVWRVWRUHVVXFKDV+DOI3ULFHG%RRNVRU
FROOHJHWH[WERRNVWRUHVH[FHSW*DPH6WRSJLYHWKHFXVWRPHUPRUHVWRUHFUHGLWGROODUVWKDQ
FDVKGROODUVLIWKHFXVWRPHUFKRRVHVWRWDNHVWRUHFUHGLW
%X\LQJDXVHGJDPHFRXOGSRWHQWLDOO\VDYHWKHFXVWRPHUVLJQLÀFDQWDPRXQWVRIPRQH\
7KDQNVWRWKHÀUVWVDOHGRFWULQHWKLVLVOHJDO)RULQVWDQFHDW*DPH6WRSDFXVWRPHUFRXOG
EX\DXVHGFRS\RIDSRSXODUJDPHIRUOHVVWKDQKDOIRILWVRULJLQDOSULFH+RZHYHUWKH
FXVWRPHUHQMR\VWKLVGLVFRXQWDWWKHFRVWRIWLPHOLQHVV7KLVOHVVWKDQKDOISULFHGJDPHLV
QHDUO\D\HDUROG,QWKHCollinsODZVXLWWKHSODLQWLIIERXJKWDXVHGFRS\RI´'UDJRQ$JH
2ULJLQVµWZRPRQWKVDIWHUWKHUHOHDVHRIWKHJDPH´'UDJRQ$JH2ULJLQVµLVDZLOGO\VXF-
FHVVIXOJDPHFUHDWHGE\(OHFWURQLF$UWVDQG%LR:DUHWKDWUHOHDVHGDVHTXHOLQ0DUFK
DQGLVFXUUHQWO\ZRUNLQJRQDWKLUGLQWKHVHULHV717KHSODLQWLIIERXJKWLWIRUFKHDSHU
WKDQWKHQHZJDPHEXWZDVUHTXLUHGWRSD\IRUWKHGRZQORDGDEOHFRQWHQWWKDWZDVRI-
&ODVV$FWLRQ&RPSODLQWDW:/DW&ROOLQV:/>KHUHLQDIWHU&RPSO@
&RPSO
See, e.g., Bioware: Dragon Age: Origins: Accolades, BIOWARE, http://dragonage.bioware.com/dao/home/
DFFRODGHVBioware: Dragon Age II, BIOWAREKWWSGUDJRQDJHELRZDUHFRPGD-DPHV5DQVRP:LOH\
Dragon Age 3 artists wanted, Bioware sr. director tweets, JOYSTIQ, http://www.joystiq.com/2011/05/20/drag-
RQDJHDUWLVWVZDQWHGELRZDUHVUGLUHFWRUWZHHWV
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IHUHGIUHHIRUWKHQHZJDPHSXUFKDVHUDQGZDVDGYHUWLVHGRQWKHRULJLQDOSDFNDJHLQZKLFK
WKHQHZJDPHZDVGLVWULEXWHGDQGLQZKLFKWKHXVHGJDPHZDVUHVROGHVVHQWLDOO\SD\LQJ
PRUHIRUWKHXVHGJDPHWKDQKDGKHSXUFKDVHGLWQHZ72+HLVQRZVXLQJ*DPH6WRSIRU
GHFHLWDQGIUDXGDPRQJRWKHUFODLPV
7KLVVHHPVOLNHD´KDYH\RXUFDNHDQGHDWLWWRRµVLWXDWLRQ&ROOLQVZDQWHGWKHQHZHVWJDPH
EXWGLGQRWZDQWWRSD\IXOOSULFHIRULW+HWKRXJKWKHKDGKLWWKHMDFNSRWE\VDYLQJEXW
LQVWHDG($DQG%LR:DUHSXWLQDFRGHWKDWUHZDUGVWKHQHZXVHUDQGGLVDGYDQWDJHVWKHXVHGSXU-
FKDVHU7KHWUDGHRIIIRUDFKHDSHUJDPHLVDWWKHFRVWRIWLPH$VRQHYLGHRJDPHEORJJHUSXWLW
,·YHERXJKWDPL[RIQHZDQGXVHGJDPHVXVLQJDSUHWW\FRPSOH[GHFLVLRQ
PDWUL['R,ZDQWWKHJDPHLPPHGLDWHO\RUFDQ,ZDLW"+RZPXFKLVLW"
+RZPXFKDUHXVHGFRSLHV"$UHWKH\LQJRRGFRQGLWLRQ"$UHWKH\FRYHUHGLQ
*DPH6WRS·VKRUULÀF\HOORZGLDUUKHDRIVWLFNHUV" 
7KLVGHFLVLRQLVQRWPDGHOLJKWO\*DPHSURGXFHUVVHHPWRWKLQNWKHXVHGJDPHPDUNHW
LVJRLQJWRUHSODFHWKHLUPDUNHW+RZHYHUXVHGJDPHVDOHVDUHQHYHULPPHGLDWH6RPHRQH
PXVWSXUFKDVHWKHRULJLQDOJDPHDQGWKHQUHVHOOLW9LGHRJDPHSOD\HUVOLNH&ROOLQVZKR
ZDQWWKHJDPHLPPHGLDWHO\KDYHWREX\LWQHZ7KHFRQFHSWEULQJVXVEDFNWRWKHÀUVWVDOH
GRFWULQHRQFHWKHJDPHLVGLVWULEXWHGIRUWKHÀUVWWLPHWKHFRS\ULJKWRZQHUVKRXOGKDYHQR
FRQWURORYHUVXEVHTXHQWVDOHVRIWKHSK\VLFDOFRS\6RIDUWKHPRVWWKHJDPHSURGXFHUVKDYH
GRQHLVWRSUHFOXGHXVHGJDPHSXUFKDVHUVDFFHVVWR´FRROVWXIIµWKDWLVRQO\LQFOXGHGIRUIUHH
LQWKHQHZYHUVLRQ
+RZHYHUZLWKVernorWKLVFRXOGDOOFKDQJH6RIWZDUHIRUFRQVROHVLVYHU\VLPLODUWRWKH
VRIWZDUHIRU3&V,QIDFW0LFURVRIWKDVHYHQFUHDWHGDEDVHFRGLQJODQJXDJHWKDWVWUHDP-
OLQHVJDPHFUHDWLRQIRU;ER[DQG:LQGRZVEDVHG3&VFDOOHG´;1$µ747KHFRGHHOLPLQDWHV
WKHQHHGIRU´UHSHWLWLYHERLOHUSODWHFRGHµWKDWSULRUWR;1$ZRXOGKDYHWREHLPSOHPHQWHG
LQHDFKYHUVLRQRIDJDPH75)XUWKHUHYHQWKHH[WHUQDOKDUGZDUHVXFKDVFRQWUROOHUVLV
ODUJHO\FRPSDWLEOH:KLOHREYLRXVO\WKHVRIWZDUHLVQRWDFWXDOO\LGHQWLFDODQGWKHUHIRUH
HDFKKDVLWVRZQFRS\ULJKWLWLVFRPSOHWHO\DUELWUDU\WKDWD3&JDPHFDQQRWEHUHVROGEXWLWV
FRQVROHHTXLYDOHQWFDQ2IFRXUVHWKHDQVZHULVWKH3&JDPHFDQEHORDGHGRQWRWKHFRP-
SXWHUDQGSOD\HGZLWKRXWWKHGLVNZKHUHDVWKHFRQVROHJDPHVFDQQRW
7KLVUHDVRQLQJLVFRPSOHWHO\DUELWUDU\DVWKHQHZFRQVROHJDPHVFDQEHORDGHGRQWRWKH
FRQVROH·VKDUGGULYH,QIDFWVRPHJDPHFRPSDQLHVHYHQUHFRPPHQGWKDWWKHXVHUGRWKLVWR
&RPSO
&KULV.RKOHUGameStop the ScapeGoat: Why Used Games Debate Isn’t So Simple, GAME LIFE$XJ
DP http://www.wired.com/gamelife/2010/08/used-games/.
0LFURVRIW;1$WIKIPEDIAKWWSHQZLNLSHGLDRUJZLNL0LFURVRIWB;1$
Id.
See;ER[/LYH&RPSDWLELOLW\;ER[/,9(&RPSDWLEOH5RXWHUVKWWSVXSSRUW[ER[FRPHQ86[ER[
OLYHFRQQHFWLQJQHWZRUNKDUGZDUHFRPSDWLEOH[ER[OLYH
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UHGXFHORDGLQJWLPHVEHWZHHQLQJDPHORFDWLRQFKDQJHVDQGKLJKO\UHQGHUHG´FXWVFHQHVµ
PLQLPRYLHVZLWKLQWKHJDPHWKDWSRUWUD\WKHSOD\HU·VFKDUDFWHUDFWLQJRXWDSUHGHWHU-
PLQHGGLDORJXHDQGVFHQH772QFHWKHJDPHLVORDGHGLQWRWKH;ER[WKHXVHURQO\LQVHUWV
WKHGLVNLQWRWKHWUD\IRUDXWKHQWLFDWLRQ2QFHWKHGLVNLVUHVROGORVWOHQWHWFWKHYHUVLRQ
RQWKHKDUGGULYHLVUHQGHUHGXVHOHVV7KLVLVDSRWHQWLDOVROXWLRQIRU3&JDPHVEXWUXQV
DIRXOZLWKRWKHUIRUPVRI3&VRIWZDUHEHFDXVHLWZRXOGUHTXLUH3&XVHUVWRFRQVWDQWO\
LQVHUWWKHGLVNVWRDOOVRIWZDUH,PDJLQHWU\LQJWRUXQ0LFURVRIW2IÀFHIURPDQDLUSODQHRU
$GREH,Q'HVLJQLQDKRWHOLQ3DULV
7KHFUX[RIWKHPDWWHULVWKDWWKHJDPHSURGXFHUVFDQJHWDZD\ZLWKOLFHQVLQJ3&JDPHV
LQVWHDGRIVHOOLQJWKHPEHFDXVHRIWKHFXUUHQWVWDWHRIWKHODZ7KLVOLFHQVLQJDOORZVWKHPWR
VNLUWDURXQGWKHÀUVWVDOHGRFWULQHDQGVWLFNFRQVXPHUVZLWKDFRS\RIDJDPHLQGHÀQLWHO\
ZLWKQRUHFRXUVHLIWKHXVHUVKRXOGGLVOLNHWKHJDPHEHFRPHERUHGZLWKLWRUZLVKWRUHVHOO
LW*DPHSURGXFHUVDIWHUVernorFRXOGSRWHQWLDOO\GRWKHVDPHZLWKFRQVROHJDPHVDVWKH
WHFKQRORJ\LVQRZDYDLODEOHWRDOORZWKHFRQVXPHUWRSHUIRUPIXOOXSORDGVRIWKHJDPH
RQWRWKHFRQVROHKDUGGULYHUHQGHULQJWKHGLVNXVHOHVVH[FHSWIRUDXWKHQWLFDWLRQ
Public Policy Considerations in Vernor—Or the Lack Thereof
The Ninth Circuit in VernorJORVVHGRYHUWKHSROLF\FRQVLGHUDWLRQVEURXJKWXSE\0U
9HUQRUDQGWKHDPLFXVEULHIV$PLFXVEULHIVZHUHÀOHGE\WKH0RWLRQ3LFWXUH$VVRFLDWLRQ
RI$PHULFD03$$DQGWKH6RIWZDUHDQG,QIRUPDWLRQ,QGXVWU\$VVRFLDWLRQ6,,$LQ
VXSSRUWRIUHYHUVLQJWKHGLVWULFWFRXUW7KHVHWZRRUJDQL]DWLRQVREYLRXVO\KDYHKXJHDPRXQWV
RIPRQH\ULGLQJRQWKHIDFWWKDWWKH\FDQOLFHQVHWKHLUFRS\ULJKWHGDUWLFOHVZLWKRXWLQYRNLQJ
WKHÀUVWVDOHGRFWULQH2QWKHRWKHUVLGHOLEUDU\DVVRFLDWLRQV(OHFWURQLF)URQWLHU)RXQGDWLRQ
&RQVXPHU)HGHUDWLRQRI$PHULFDDQGRWKHUVDVZHOODVH%D\ÀOHGDPLFXVEULHIVVXSSRUWLQJ
DIÀUPDQFHRIWKH'LVWULFW&RXUW·VUXOLQJ$JDLQH%D\KDVPDVVLYHDPRXQWVRIPRQH\DQGD
ODUJHSRUWLRQRIWKHLUFXVWRPHUEDVH·VLQWHUHVWULGLQJRQZKHWKHUVRIWZDUHFDQEHUHVROG
7KHSXEOLFSROLF\WKDWUHDOO\VKRXOGKDYHEHHQJLYHQJUHDWHUDWWHQWLRQZDVWKHLVVXHSUH-
VHQWHGE\WKHOLEUDULHV7KHOLEUDULHVZRUU\WKDWWKHLUFRQWLQXHGSUDFWLFHRIEX\LQJVRIWZDUH
RUZRUVHKDYLQJVRPHRQHGRQDWHVRIWZDUHWRWKHPDQGWKHQUHQWLQJWKHVRIWZDUHLWVHOIRXW
See, e.g., Edwin Evans-Thirlwell, Amalur dev: “for the love of God, install it to hard drive”2;0
KWWSZZZR[PFRXNDPDOXUGHYIRUWKHORYHRIJRGLQVWDOOLWWRKDUGGULYH
%ULHIRI$PLFXV&XULDHWKH0RWLRQ3LFWXUH$VVRFLDWLRQRI$PHULFD,QFLQ6XSSRUWRI$SSHOODQW¶V3RVL-
WLRQ6HHNLQJ5HYHUVDORQ$SSHDO9HUQRUY$XWRGHVN,QF)GWK&LU1R
:/
%ULHIRI$PLFXV&XULDH6RIWZDUH	,QIRUPDWLRQ,QGXVWU\$VVRFLDWLRQ6,,$LQ6XSSRUWRI$SSHOODQWDQG
5HYHUVDO9HUQRUY$XWRGHVN,QF)GWK&LU1R:/
%ULHIRI$PLFL&XULDH$PHULFDQ/LEUDU\$VVRFLDWLRQHWDOLQ6XSSRUWRI3ODLQWLIIDQG$I¿UPDQFH9HUQRU
Y$XWRGHVN,QF)GWK&LU1R:/
%ULHIRI$PLFXV&XULDHH%D\,QFLQ6XSSRUWRI$SSHOOHH7LPRWK\69HUQRUDQGRI$I¿UPDQFHRIWKH'LVWULFW
&RXUW¶V-XGJPHQW9HUQRUY$XWRGHVN,QF)GWK&LU1R:/
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WRLWVSDWURQVRUDOORZLQJPXOWLSOHXVHUVRQWKHLUFRPSXWHUVZRXOGFRQVWLWXWHLQIULQJH-
PHQW7KH1LQWK&LUFXLWGLVPLVVHVWKLVFRQFHUQDVEHLQJSURWHFWHGE\WKHH[FHSWLRQLQ
WKH&RS\ULJKW$FWWKDWH[SUHVVO\H[HPSWVOLEUDULHVDQGWKHOLNHIURPEHLQJJRYHUQHGE\
OLFHQVLQJ+RZHYHUWKHFRXUWGRHVQRWDGGUHVVWKHFKLOOLQJHIIHFWWKDWLWVGHFLVLRQZLOO
KDYHRQWKHGRQDWLRQRIVRIWZDUHWROLEUDULHVDQGWKHOLEUDULHVWKHPVHOYHVGHFLGLQJQRWWR
SURYLGHWKHVHVHUYLFHVIRUIHDURIDQRUGHDOVLPLODUWRWKDW0U9HUQRUZHQWWKURXJK
7RORRNEH\RQGMXVWWKHFKLOOLQJHIIHFWRQOLEUDULHVWKHXVHRIVRIWZDUHKDVEHFRPH
QHDUO\FRPSXOVRU\LQWRGD\·VZRUOG:LWKRXWDFFHVVWRVRIWZDUHSHRSOHZLOOEHDVHYHUH
GLVDGYDQWDJH7KHOLFHQVLQJVFKHPHSURPRWHGE\WKHDPLFXVEULHIVLQIDYRURIUHYHUV-
LQJWKHGLVWULFWFRXUW·VGHFLVLRQFLWHVWKDWWKLVVHWXSDOORZVÁH[LEOHSULFLQJIRUHGXFDWLRQDO
SDFNDJHVIRUH[DPSOH7KLVDUJXPHQWVKRXOGQRWEHWKHIRFXVRIWKHFDVHKRZHYHU
EHFDXVHHYHQLIWKHOLFHQVLQJFDQEULQJGRZQSULFHVIRUSDFNDJHVVXFKDVWKRVHIRUHGX-
FDWLRQDOLQVWLWXWLRQVRUVWXGHQWVWKHDGYHUVHHIIHFWVRIWKHOLFHQVLQJIDURXWZHLJKWKH
EHQHÀFLDOHIIHFWVRIFHUWDLQH[FOXVLYHGLVFRXQWV)RUH[DPSOHVRPHRQHZKRSXUFKDVHV
0LFURVRIW2IÀFH;;LVDOLFHQVHH:KHQ0LFURVRIW2IÀFH;<LVUHOHDVHGDQGPDNHV
WKHGRFXPHQWVFUHDWHGLQYHUVLRQ;;LQFRPSDWLEOHZLWKGRFXPHQWVFUHDWHGLQYHUVLRQ
;<WKHOLFHQVHHLVIRUFHGWRSXUFKDVHWKHQHZYHUVLRQ:LWKPRVWFRS\ULJKWHGPDWHUL-
DOVWRVWLFNZLWKWKHVDPHH[DPSOHWKLVSXUFKDVHUFRXOGVHOOYHUVLRQ;;LQRUGHUWR
RIIVHWWKHSXUFKDVHSULFHRIYHUVLRQ;<7KLVLVQRWWKHFDVHZLWKVRIWZDUH9HUVLRQ
;;LVQRZREVROHWHDQGWKHSXUFKDVHUKDVQRUHPHG\EXWWRWUDVKLWRUGRQDWHLWWRD
OLEUDU\DWWKHULVNRILQIULQJLQJFRS\ULJKW
So, What Can We Do About It?
7KHÀUVWVDOHGRFWULQHVKRXOGEHDSSOLHGHTXDOO\DFURVVDOOPHGLDRIFRS\ULJKWHGZRUNV
%\PDNLQJWKHWUDQVIHURIVRIWZDUHLQWROLFHQVHVWKHVRIWZDUHSURGXFHUVDQGWKHFRXUWV
DUHDOORZLQJWKLVVHOHFWPHGLXPH[WUDSURWHFWLRQQRWJUDQWHGWRWKHPLQWKH&RS\ULJKW
$FW7KLVH[WUDSURWHFWLRQLVQRWRQO\EH\RQGWKHVFRSHRISURWHFWLRQSURYLGHGWRWKHPLQ
WKH$FWEXWLVDOVRDJDLQVWSXEOLFSROLF\DQGQRWLQWKHEHVWLQWHUHVWRIWKHSXEOLFDWODUJH
:KLOHWKHHFRQRPLFJDLQVIURPDFRS\ULJKWDUHXVXDOO\WKHJUHDWHVWFRQFHUQLQ$PHULFD
WKHGHOHWHULRXVHIIHFWVWKDWFDQVWHPIURPWKHVernorUXOLQJQRWMXVWLQFRQVROHYLGHR
JDPHVEXWLQDOOPHGLDRIFRS\ULJKWHGZRUNVFDOOIRUDFRXUWWRZHLJKWKHSXEOLFSROLF\
FRQVLGHUDWLRQVDQGKRZWKLVZLOODIIHFWFRQVXPHUVLQWKHORQJUXQYHU\FDUHIXOO\
0\SURSRVHGVROXWLRQLVHDV\5HYHUVHVernorDQGWKHQDSSO\WKH&RS\ULJKW$FWDVLW
LVLQWHQGHG7KHORDQLQJUHQWLQJDQGUHVHOOLQJRIVRIWZDUHZLWKLWVVSHFLDOSUREOHPWKDW
%ULHIRI$PLFL&XULDH$PHULFDQ/LEUDU\$VVRFLDWLRQHWDOsupra note 80.
9HUQRU)GDWFLWLQJ86&
84.  See9HUQRU)GDWsee also%ULHIRI$PLFXV&XULDH6RIWZDUH	,QIRUPDWLRQ,QGXVWU\$VVR-
FLDWLRQ6,,$LQ6XSSRUWRI$SSHOODQWDQG5HYHUVDO9HUQRUY$XWRGHVN,QF)GWK&LU
1R:/DW
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VHOOLQJWKHSK\VLFDOFRS\PD\QRWDFWXDOO\WUDQVIHUDOORIWKHFRS\ULJKWHGZRUNLVDVHULRXV
LVVXHIDFLQJVRIWZDUHFRS\ULJKWKROGHUV+RZHYHUHDFKPHGLXPRIFRS\ULJKWHGZRUNVKDV
DQLVVXHWKDWIDFHVLWZKHQSXEOLVKLQJWKHVHFRS\ULJKWHGZRUNVWRWKHSXEOLF)RUH[DPSOH
ERRNVDUHOHQWRUUHVROGZLWKRXWDQ\UR\DOWLHVSDLGWRWKHDXWKRU7KLVWUDGHRIIRIH[FOXVLYH
ULJKWVIRUWKHDXWKRU·VH[SRVLWLRQRIWKHFRS\ULJKWHGZRUNLVWKHFODVVLFWUDGHRIIRIREWDLQ-
LQJDFRS\ULJKW6KRXOGWKHDXWKRUFKRRVHQRWWRGLVWULEXWHFRSLHVRIKHUZRUNVKHSHUSHWX-
DOO\UHWDLQVWKHULJKWWRGLVWULEXWLRQ+RZHYHURQFHWKHDXWKRUDFWXDOO\GLVWULEXWHVFRSLHVRI
WKHFRS\ULJKWHGZRUNVKHKDVH[KDXVWHGWKDWULJKW6RIWZDUHSURGXFHUVDUHJUDQWHGWKHH[-
FOXVLYHULJKWWRGLVWULEXWHFRSLHVRIWKHLUVRIWZDUHDPRQJRWKHUULJKWVEXWWKHVRIWZDUHSUR-
GXFHUQHYHUH[KDXVWVLWVULJKWWRGLVWULEXWLRQEHFDXVHWKURXJKWKH(8/$LWUHWDLQVFRQWURO
RYHUWKHSK\VLFDOFRS\HYHQDIWHUWKHWUDQVIHU7KHULJKWWRGLVWULEXWHEHFRPHVSHUSHWXDOQRW
OLPLWHGDVFDOOHGIRULQWKH&RQVWLWXWLRQDQGWKHFRQVXPHUVDUHWKHRQHVEHLQJKXUWE\WKLV
7KHFRPSXWHUDQGWKH,QWHUQHWKDYHUDGLFDOO\FKDQJHGRXUFXOWXUHRXUOLYHVDQGRXU
ODZV8QIRUWXQDWHO\WKHODZLVVORZWRFDWFKXSWRWKHWHFKQRORJ\7KLVLVDQDUHDZKHUH
WKHODZLVHVSHFLDOO\ODJJLQJ0DQ\RIRXUODZVSURPRWHDQ´,QWHUQHWH[FHSWLRQDOLVPµWKDWLV
H[FHSWLQJWHFKQRORJ\IURPPDQ\RIWKHEULFNDQGPRUWDUZRUOG·VODZV6RPHWLPHVWKLVWKHRU\
LVDSSOLHGEHFDXVHLWPXVWEH$SSO\LQJWKHODZDVLWLVLQWKHEULFNDQGPRUWDUZRUOGGLUHFWO\
WR,QWHUQHWLVVXHVZRXOGEHRYHUO\EXUGHQVRPHFOXQN\DQGVLPSO\LPSRVVLEOH+RZHYHUWKH
ÀUVWVDOHGRFWULQHFDQZRUNDQGZRUNZHOOZKHQDSSOLHGGLUHFWO\7KHUHDUHRWKHUZD\VWR
VROYHWKHLVVXH7KLVDUHDRIWKHODZQHHGQRWIDOOLQWRWKH´,QWHUQHWH[FHSWLRQDOLVPµFDWHJRU\
0DQ\RIWKHLVVXHVSUHVHQWHGE\VRIWZDUH·VVSHFLDOSUREOHPRIFXVWRPHUVORDGLQJLWLQWR
WKHLUFRPSXWHUVVHOOLQJWKHVRIWZDUHWRDWKLUGSDUW\DQGWKHQFRQWLQXLQJWKHXVHRIWKH
VRIWZDUHRQWKHLUFRPSXWHUFDQEHVROYHGE\WKHXVHRIRWKHUH[FOXVLYHULJKWVSURYLGHGE\
WKH&RS\ULJKW$FWVXFKDVWKHULJKWRIUHSURGXFWLRQ8VHRIWKHVHRWKHUULJKWVZRXOGFXUWDLO
WKHSUREOHPZLWKRXWFLUFXPYHQWLQJORQJHVWDEOLVKHGGRFWULQHVRUH[WHQGLQJWKHSURWHFWLRQ
RIWKH&RS\ULJKW$FW&RXUWVVXFKDVMAIKDYHDOUHDG\FDWHJRUL]HGWKHORDGLQJRIDFRP-
SXWHUSURJUDPLQWRDFRPSXWHUDVFRS\LQJ&RQJUHVVUHDFWHGE\HQDFWLQJWKH´HVVHQWLDOVWHS
GHIHQVHµWKDWDOORZVWKHRZQHURIDVRIWZDUHSURJUDPWRPDNHDFRS\RIWKHSURJUDPRQWKH
FRPSXWHULILWLVDQHVVHQWLDOVWHSLQWKHXVHRIWKHSURJUDP/RDGLQJDQGWKHQVHOOLQJWKH
VRIWZDUHZRXOGIDOORXWVLGHRIWKHSURWHFWLRQRIWKH´HVVHQWLDOVWHSGHIHQVHµWKHPRPHQWWKH
XVHUVHOOVWKHVRIWZDUHWRDWKLUGSDUW\7KHFRS\RQWKHFRPSXWHUWKHQEHFRPHVDQLOOHJDO
FRS\LQYLRODWLRQRIWKHFRS\ULJKWRZQHU·VH[FOXVLYHULJKWWRUHSURGXFH
7KHWHFKQRORJ\LVDYDLODEOHL7XQHVSURYLGHVDQH[FHOOHQWH[DPSOHL7XQHVFDQWUDFND
VLQJOHVRQJDFURVVPXOWLSOHFRPSXWHUVDQGORQJSHULRGVRIWLPHWREORFNDQXQDXWKRUL]HG
XVHUIURPSOD\LQJWKHVRQJ7UDFNLQJWKHFRSLHVPDGHRIVRIWZDUHE\XSORDGLQJWKHVRIW-
ZDUHRQWRWKHFRPSXWHUXVLQJWHFKQRORJ\OLNHWKDWHPSOR\HGE\L7XQHVZRXOGYLUWXDOO\
HOLPLQDWHWKHVSHFLDOSUREOHPSUHVHQWHGE\VRIWZDUH
86&
32 IP THEORY Volume 2:  Issue 2
6RIWZDUHXVHUVKDYHULJKWVDVSXUFKDVHUVDQGLQP\RSLQLRQRZQHUVRIWKHFRSLHVRI
VRIWZDUHJUDQWHGWRWKHPWKURXJKWKH&RS\ULJKW$FW7KHVHULJKWVDUHEHLQJH[WLQJXLVKHG
E\WKH(8/$DQGWKHVernorWHVWRQO\PDNLQJWKH(8/$PRUHDFFHVVLEOH8VLQJWKHODQ-
JXDJHIURPBobbs-MerrillDGGLQJWKHDXWKRULW\WRFRQWURODOOIXWXUHVDOHVZRXOGJLYHDULJKW
QRWLQFOXGHGLQWKHWHUPVRIWKHVWDWXWHDQGH[WHQGLWVRSHUDWLRQEH\RQGLWVPHDQLQJ$SSO\LQJ
WKLVSDSHU·VSURSRVHGVROXWLRQZRXOGEULQJWKHÀUVWVDOHGRFWULQHDVLWLVDSSOLHGWRVRIWZDUH
EDFNLQOLQHZLWKWKHÀUVWVDOHGRFWULQHDVLWLVDSSOLHGWRDOORWKHUIRUPVRIPHGLD$JDPH
EORJJHUUHFHQWO\FRPSDUHGWKHUHVDOHRIDGHVNODPSWRWKHUHVDOHRIYLGHRJDPHV
/HW·VJHWEDFNWRWKDWWKHRUHWLFDOGHVNODPS,PHQWLRQHGDERYH³\RXNQRZ
WKHGHVNODPS,RZQDQGFDQVHOOWRVRPHRQHHOVHIUHHRIPRUDORUOHJDO
TXDQGDU\DQGIUHHRIFRQFHUQVWKDWVRPHRQHZLOOSXEOLFO\FRQGHPQPHDV
DIXUQLWXUHWKLHIIRUGRLQJVR:K\LVLWGLIIHUHQWIURPDYLGHRJDPH"6RPH-
ERG\·VDOZD\VEULQJLQJXSWKHVWDUYLQJYLGHRJDPHGHVLJQHUVDQGKRZWKH\
KDYHWRIHHGWKHLUNLGVHWFHWF>VLF@,JHWLW,I\RXZDQWWRGRWKHPRVW\RX
FDQWRVXSSRUW\RXUKREE\VSHQGWKHH[WUDDQGEX\DQHZFRS\
%XWVRPHERG\GHVLJQHGWKDWODPSULJKW"6RPHJX\LQ6FDQGLQDYLDZKRKDV
WZREORQGKDLUHGPRSSHWVZKRJRWKURXJKMDUVRIOLQJRQEHUU\MDPOLNHWKH
ZRUOGZDVDERXWWRHQG"'RHVKHSHQVFDWKLQJDUWLFOHVRQGHVNODPSHQWKX-
VLDVWZHEVLWHVSLOORU\LQJ&UDLJVOLVW·VIXUQLWXUHVHFWLRQ",QVKRUWZKDW·VWKH
GLIIHUHQFHZLWKYLGHRJDPHV"
7KLVLVSUHFLVHO\WKHSRLQW$VDOHRIJRRGVLVDVDOHRIJRRGV:K\VKRXOGVRIWZDUH
FRPSDQLHVDQGSRWHQWLDOO\YLGHRJDPHSURGXFHUVJHWDIUHHULGHULJKWSDVWWKHÀUVWVDOH
GRFWULQHWKURXJKWKHLUXVHRI(8/$V":HHYHQKROGSDWHQWRZQHUVPRUHRUOHVVWRVRPH
VWDQGDUGRIWKHÀUVWVDOHGRFWULQH,FDQVHOOP\6DPVXQJ79WRZKRPHYHU,OLNHLQFOXG-
LQJXVHGHOHFWURQLFVVWRUHVZLWKRXWSD\LQJDQ\UR\DOWLHVWR6DPVXQJ7KHXVHGHOHFWURQLFV
VWRUHDOVRGRHVQRWKDYHWRSD\DQ\UR\DOWLHV7KHHFRQRPLFULJKWVRIWKHFRS\ULJKWKROGHU
DUHDQGVKRXOGEHÀUVWDQGIRUHPRVWDPRQJWKHFRQFHUQVHYDOXDWHGE\&RQJUHVVDQGWKH
FRXUWVLQUHODWLRQWRWKH&RS\ULJKW$FW+RZHYHUWKHUHLVDSRLQWZKHQWKHHFRQRPLFULJKWV
IRUWKHFRS\ULJKWKROGHUVHQGVDQGWKHULJKWVRIWKHFRQVXPHUNLFNLQ)RUFRS\ULJKWVWKHVH
FRQVXPHUULJKWVDUHEHVWSURWHFWHGE\WKHÀUVWVDOHGRFWULQH
.RKOHUsupra QRWH
